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Abstract
Privacy is commonly understood as insulation from observability, a value asserted by
individuals against the demands of a curious and intrusive society. It is intimately associated
with our most profound values, our understanding of what it means to be an autonomous moral
agent capable of self-reflection and choice.

When news is becoming entertainment and private stories become public spectacle,
individual lives can be mercilessly exposed to the glaring spotlight of unwanted publicity. In
delineating the boundaries of intrusion, distinctions are made between children and adults;
between public figures and ordinary citizens; between people who choose to live in the
spotlights, and ordinary citizens who stumble into the public forum, either because fate played
with them or because they did something of public significance.

Introduction
There are things about ourselves that we would like to keep to ourselves. Life, we judge, would
be better for us if this information would not be known to others. Our well-being would be
adversely affected, we think, if certain issues about us became known. We might dread the
embarrassment and shame that we would experience if others came to know certain things about
us. We feel we might suffer loss of respect or repute in the eyes of others if they knew certain
things.! Or there are simply spheres in which we feel others should not intrude because they are

intimate, and we would like to keep them this way.
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When news is becoming entertainment and private stories become public spectacle,
individual lives can be mercilessly exposed to the glaring spotlight of unwanted publicity. In
delineating the boundaries of intrusion, the present article makes distinctions between children
and adults; between public figures and ordinary citizens; between people who choose to live in
the spotlights, and ordinary citizens who stumble into the public forum; between ordinary
citizens doing something of public significance and those who do not. Finally I will consider the
issue of intruding into the private life of previously well-known figures.

With due appreciation for the liberal inclination to provide wide latitude to freedom of
expression, we must also acknowledge the need for prescribing the scope of tolerance. The right
to free expression and free media, supplemented and strengthened by the concept of the public’s
right to know, does not entail the freedom to invade individual privacy without ample
justification.? The media are expected to adopt some social responsibility standards to retain
some credibility in the eyes of the public and preserve individuals' dignity. Indeed, in Israel
Section 7 of The Basic Law: Human Dignity and Freedom (1992) states "(a) All persons have
the right to privacy and to intimacy. (b) There shall be no entry into the private premises of a
person who has not consented thereto. (c) No search shall be conducted on the private premises
of a person, nor in the body or personal effects. (d) There shall be no violation of the
confidentiality of conversation, or of the writings or records of a person.™

Free expression does not include the right to do unjustifiable harm to others.® Indeed, one
of the four key principles of Sigma Delta Chi, the Society of Professional Journalists’ Code of
Ethics, is to minimize harm. It says, “ethical journalists treat sources, subjects and colleagues as
human beings deserving of respect.” The Code further instructs journalists to show compassion
for those who may be affected adversely by news coverage and to avoid pandering to lurid
curiosity, maintaining that the “pursuit of the news is not a license for arrogance.”

In turn, the Australian Broadcasting Corporation's Code of Practice holds: "The rights of
individuals to privacy should be respected in all ABC programs. However, in order to provide
information which relates to a person's performance of public duties or about other matters of
public interest, intrusions upon privacy may, in some circumstances, be justified."” The question
begs what circumstances warrant such intrusion. This essay tackles this question, aiming to

provide some answers by offering useful distinctions and tools for thinking.
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Public and Private Spheres
The term “privacy” is used frequently in ordinary language as well as in philosophical, political
and legal discussions, yet there is no single definition or analysis or meaning of the term. The
concept of privacy has broad historical roots in sociological and anthropological discussions
about how extensively it is valued and preserved in various cultures. Moreover, the concept has
historical origins in well-known philosophical discussions, most notably Aristotle’s distinction
between the public sphere of political activity, the polis, and the private sphere associated with
family and domestic life, the oikos.®

Privacy is commonly understood as insulation from observability, a value asserted by
individuals against the demands of a curious and intrusive society.” It is intimately associated
with our most profound values, our understanding of what it means to be an autonomous moral
agent capable of self-reflection and choice. Its violation is demeaning to individuality and an
affront to personal dignity.'® Avishai Margalit asserted that the institutions of a decent society
must not encroach upon personal privacy.*! Privacy as dignity locates privacy in precisely the
aspects of social life that are shared and mutual. Invading privacy causes injury because we are
socialized to experience common norms as essential prerequisites of our own identity and self-
respect.’? However, when one opens today's newspapers, especially the tabloids, one could read
many details that concern very private aspects of the other.

There is a strong link between media and entertainment. As a result, the media at large,
and the sensational media in particular, prefer to intrude on private matters at the expense of
analyzing social, cultural, scientific and political matters. We witness gossip and a tendency to
popularize the news, and the tabloids around the globe have specialized in incidents of intrusion
on privacy. The large sensational narratives are taking so much space that they drive out
discussion about politics. In today’s world the leaders of democracies and celebrities are
continuously watched, even hounded. Political leaders and public figures live in a media bubble
where their every move is likely to be observed. Their public faces can almost never be taken
off, and their private lives can be mercilessly exposed to the glaring spotlight of unwanted
publicity. Sometimes, their families — spouses and children — become media personalities.

Adults v. Children
Privacy of children is usually respected far more by the media than the privacy of adults.

In Israel, the gossip columns adopted some ethical standards in reporting about celebrities and
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public figures. They hardly ever reported about their children, believing children should be left
out of the public scene and their privacy should be maintained. Children are conceived as a
protected class of people and consequently the media require substantive justifications to invade
their privacy. Indeed, children are more vulnerable and sensitive than adults. This is not to say
that the media do not report stories about children. Of course they do. Maltreatment of children is
of public interest. The media take upon themselves to protect weak third parties. If the children’s
conduct is conceived as news story, then children will also be photographed. Children who take
part in wars and other hostilities appear often on the airwaves. For instance, Palestinian children
who throw stones at armed soldiers are photographed, and with a good reason. The public should
know that children are in the frontline, fighting against armed men with stones. Such photos
inform the public of the Palestinian determination, of the balance of power between the two
sides, of the sensitivity (or lack thereof) that both sides to the conflict show regarding the use of
children in the battlefield. The media love David versus Goliath stories and, in such instances,
one photo is better than a thousand words. And, of course, the issue of privacy invasion is
secondary. The children want to be shown, their parents apparently do not go out of their way to
keep them off the streets, and the Palestinian leaders who orchestrate the hostile events are quite
eager to have such photos taken and published. A photo showing a child throwing stones at
Israeli tank serves the Palestinian propaganda and national interest.

In England, following Princess Diana’s tragic death in August 1997, Lord Wakeham,
Chairperson of the Press Complaints Committee declared that the Press Complaints Commission
(PCC) will need to ponder ways to protect the privacy of Princes William and Harry so that they
will not have to go through the agonizing experiences that their mother lived almost daily after
she became the Princess of Wales. Lord Wakeham said he was “extremely concerned” about
what will happen as the Princes reach the age of 16, conceding that the PCC’s Code of Practice
might change after consultation with editors.** Lord Wakeham’s statement followed the pledge
made by Earl Spencer, Princess Diana’s brother, during her funeral. The outraged Earl
committed himself to protect her children from the media, not allowing them “to suffer the
anguish that used regularly to drive you [Diana] to tearful despair”.*

On September 8, 1997, three daily newspapers, The Mirror, The Sun, and The
Independent, announced that they would no longer use paparazzi pictures of Princes William and

Harry in the first step to agreeing to tighter self-regulation.*® The Mirror said it “will now work
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swiftly with the Press Complaints Commission to protect these boys from intrusive paparazzi
pictures”.*” Andrew Marr, editor of the Independent, declared that “we will never again publish
any pictures of the princes in a private situation and we will be more sparing of pictures of the
princes and other members of the royal family in other situations as well”.*® Associated
Newspapers, publishers of the Daily Mail, Mail on Sunday, and London’s Evening Standard,
have declared that any use of paparazzi pictures will have to be cleared with Lord Rothermere,
the proprietor who, in turn, proclaimed that there would be a ban on *“all intrusive pictures except
where they are considered necessary”.'® Max Hastings, editor of the Standard, said: “There can
be few British journalists who did not spend some hours this weekend brooding about privacy
after Lord Spencer’s vengeful contribution... Some members of the newspaper trade have
behaved like animals, and it is strongly in the public interest that they should be deterred from
doing so”.%

Because of the public sensitivity after the death of Princess Diana, the tabloids indeed
honoured the privacy of young Princes William and Harry as long as they were at school. Eton is
a relatively big open place, yet no pictures of the two young boys were taken at school. The only
photos that were released were those issued by the Palace.?

Things are different when a well-known public figure opens his home to the media and
invites them to watch and film his family life. Prime Minister Benjamin Netanyahu apparently
believed that access to his family life would serve his political partisan interests. Thus, when his
second son, Avner, was born, photographers were invited to the hospital to see the prime
minister, his wife and their elder son Yair posing in front of the camera, holding the baby. Eight
days later, photographers were invited to the circumcision ceremony (brith milah). A private
vacation of the family in the north of Israel was also photographed in details. ? Yair Netanyahu's
singing abilities were photographed and recorded. When the prime minister cooperates to such
extent with the media to harvest potential political gains, the media would be hard to blame for
privacy violation. Netanyahu, it seems, like Princess Diana,?* failed to understand that he cannot
completely control what will be photographed and what will not. When you open the door to the
media, they will come with full force and will make the most of the opportunity presented to

them, thinking about their own partisan interests, not Netanyahu's.
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Public Figures and Celebrities v. Ordinary Citizens
We need to distinguish between public figures and celebrities, on the one hand, and ordinary
citizens on the other. Public figures and celebrities are more susceptible to media invasion of
their privacy. Ordinary citizens are usually of no interest to the public and therefore do not,
generally speaking, attract media attention. Public figures are of interest due to their roles and
duties in society, while celebrities are a product of the mass media. With celebrity reporting,
there has been a naturalization and normalization of the close connection between the sources of
information and journalistic practice. In other words, celebrity journalism is one of the key
locations for the convergence of publicity, promotion and journalism in terms of the generated
editorial content.?*

Where an individual is a public figure or celebrity she is entitled to have her privacy
respected in appropriate circumstances. She, however, should recognize that she must expect and
accept that her actions would be more closely scrutinized by the media. Even trivial facts relating
to a public figure/celebrity could be of great interest to readers and other observers of the media.
In many situations it would be overstating the position to say that there was a public interest in
the information being published. It would be more accurate to say that the public had an
understandable and so a legitimate interest in being told the information. Through celebrity
profiles, the coverage of entertainment has expanded massively and has become a major
component of information and news reporting. Almost everything deems relevant to cover when
celebrities, who widely exposed their private realm for the media (but still wanted to keep some
things private), are concerned.”® Nowadays, it seems, no one represents this phenomenon better
than Ms. Paris Hilton with her love affairs, reality TV show, adult video, constant appearance in
""openings", sport games and fashion shows, to name just some of her rich activities and small
part of her celebrity profile.?” Hilton entered into the lacuna created by the passing of Princess
Diana in 1997.

Having said that, although many aspects of the private lives of celebrities and public
figures would inevitably enter the public domain, it did not follow that, even with self-publicists,
every aspect and detail of their private lives was legitimate quarry for the journalist. They are
entitled to some space of privacy.?® Some standards of decency should be kept. For many years
some organs of the media have exhibited poor taste by speculating that some dead celebrities are

alive (the most notable examples being Elvis Presley®® and Marilyn Monroe®®). They excelled
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themselves by grossly claiming that one known celebrity, alive and kicking, had actually died.
They repeatedly alleged that Paul McCartney died in an automobile accident outside of London
in November 1966 and was secretly replaced under very mysterious circumstances by a double.
The Israel military radio station, Galei Zahal, for more than two decades repeatedly ran shows
hosted by their music expert, Yoav Kutner, who was making this claim. This false claim did not
interfere negatively in Kutner's career. Possibly the opposite is true: Kutner is regarded as an
influential music celebrity. He was even awarded prizes for his "Paul McCartney is Dead"
program (IDF radio, 1978).%? It does not matter that McCartney has a family and continued to
produce songs and to hold concerts. The tale has become one of the cult stories associated with
the Beatles.

I always wondered what McCartney himself thinks about this. How does he feel about
the allegations that he actually died, and that an imitator (he himself) took his place and exploits
McCartney’s reputation? In the summer of 1997 | had contacted a senior editor in the British
press and through him asked Sir Paul for a response. After a while the editor returned to me,
saying that Sir Paul has no interest in commenting on the issue. Maybe the story is for his
advantage, making him some sort of a legend during his life time, literally greater than life.
Apparently, he does not take offense being described as a phony imitator. Other celebrities might
regard such an innovation differently.

In any event, public figures have far more experience than ordinary citizens in dealing
with the media, and could gain access to present their side of the story, to voice their content or
discontent, and to respond to allegations and gossip.®® This is provided they are alive. On January
19, 2004, on the day of the funeral of the Australian cricket coach and media personality, David
Hookes,** a funeral that was attended by 10,000 people and broadcast on television, radio
announcer Derryn Hinch told his audience that Hookes and his wife had separated the previous
year and added that there was another woman “who is grieving for a loved one right now".* In
such moments one can expect media professionals to respect grief, respect the deceased's family,
and personal privacy of the wife and children, and not to unnecessary intrude on family
relationships in a cheap gossip, peeping way.

The most recent controversy relating to Princess Diana took place in 2004, some years
after her tragic death, when CBS News program "48 Hours Investigates™” showed two pictures

taken by paparazzi at the scene of the August 31, 1997 accident in Paris. The network insisted
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the pictures — which showed an unconscious Diana being treated by a doctor as she lay slumped
in the back of a car in the Alma road tunnel — "were not graphic or exploitative”. The pictures
were shown in context of an interview with the doctor who first treated Diana at the scene, and
illustrated his comments about her condition at the time.*

Britain's press, which has refrained from publishing similar photos since Diana's death in
1997, expressed anger and front-page outrage at what The Sun called the "horrific pictures.” The
Guardian said CBS had decided to "plumb new depths of prurience in the Princess Diana
industry."*” Princess Diana's brother commented he was "sickened" that the CBS had broadcast
photos of the princess as she lay dying after a car accident — the first time a major media outlet
has published pictures of the injured princess. Prime Minister Tony Blair called the broadcast of
the grainy black-and-white images "distasteful™: "I think everyone finds it distasteful that there
are pictures that can cause distress to the family," Blair said.*® Indeed, little attention was given
to the impact of showing such pictures on Diana's family, especially her two boys William and
Harry, as well as on the family of Dodi Fayed, Diana's lover, who was also killed in the car
accident. The justification that was given for showing the pictures, revealing details about
Diana's condition at the time of accident, was weak and unconvincing. You can speak about her
condition, if you have new information, without showing the photos. The only reason for
showing them was sensationalism, attracting ratings and increasing market sales. These were the
true reasons for invading privacy and treating Diana with no human respect. These reasons
should not and cannot be regarded as valid justifications.

In Israel, one of the most notorious stories intruding in the life of a so-called "celebrity”
after his death was a five-page article in the local Tel Aviv newspaper concerning the death
circumstances of an ultra-orthodox millionaire named David Reichman. The article contained
pure voyeurism which deeply offended Reichman’s widow and family, and did not add to the
paper’s reputation.®® Yedioth Ahronoth also published a full story on Mr. Reichman’s death but it
was much less intrusive.** The newspapers revealed, inter alia, that the 34 year-old businessman
was found dead in the house of a prostitute, allegedly after taking drugs. The Tel Aviv rag story
was written in the most sensational terms, without giving minimum of respect to the deceased
and his loved ones. Ethically, there was no justification for printing the sensational story.
Reichman was a private figure, who wanted to keep his privacy intact. Tel Aviv saw it necessary

to publish the detailed story and to attract attention with juicy headlines possibly because his last
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name was Reichman, because of his affiliation to a very wealthy family. Some may add that
Reichman's identity as an ultra-orthodox also motivated the editors to splash the story over five
pages, so as to say with a secular wink (Tel Aviv is published in Tel Aviv, the secular bastion of
Israel): Ultra-orthodox men also go to prostitutes and use drugs.

I wrote "so-called celebrity” because this story stretches the understanding of the term
"celebrity" to its maximum. Reichman did not run for public office, was not a religious authority,
and was hardly known outside of his own circles. The story, arguably, was of interest to the
public, as most stories involving drugs and prostitutes are, but there was no public interest to
publish this story, in such fashion, after Reichman's death. Minimum standards of decency
should be preserved.

Death is a private matter and should remain so unless there are conflicting countervailing
interests that justify intrusion. In recent years the debate over privacy and the public's right to
know has flared up at the Pentagon over the sensitive subject of the photographing of soldiers'
coffins as they are shipped home. Under a policy adopted in 1991, the Pentagon bars news
organizations from photographing caskets being returned to the United States, saying publication
of such photos would be insensitive to bereaved families. But many such photos were published
by the print media and on the Internet. Russ Kick, a First Amendment activist, posted more than
350 government photographs on his Web site, www.thememoryhole.org. Then the Defense
Department barred the further release of the photographs to media outlets. Defense officials
explained the purpose of the no photos policy is to protect the privacy of the soldiers' families.
"Quite frankly, we don't want the remains of our service members who have made the ultimate
sacrifice to be the subject of any kind of attention that is unwarranted or undignified,” said John
Molino, a deputy undersecretary of defense.** He added that this is what the bereaved families'
desire.

On the other hand, those who support showing the caskets photos argue that the issue is
not of privacy. Rather, it is about showing the consequences of war. The public is being denied
information by not being able to see photos of coffins coming back from Irag. One editor who
chose to publish the questionable photos explained: "This was not published with any sort of
antiwar agenda... It was published with the purpose of presenting an important context of the
war."*

Surely, it serves the government not to show the photos. Surely, the public has the right
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to know what's going on. Democratic Rep. Jim McDermott of Washington, who served in the
Navy during the Vietnam War, said photos of caskets coming home from Vietnam had a
tremendous impact on the way Americans came to view that war: "As people began to see the
reality of it and see the 55,000 people who were killed coming back in body bags, they became
more and more upset by the war,” he said. "This is not about privacy. This is about trying to keep
the country from facing the reality of war."*

While the Pentagon argues that its policy represents what the bereaved families want, in
truth opinions vary among military families. There is no consensus among families about
whether they want events surrounding the death and burial of the service member to be made
public. While some families ask to show sensitivity to the grief of the surviving family members,
others argue that "We need to stop hiding the deaths of our young; we need to be open about
their deaths."**

Moreover, the identity of no single individual is being revealed. The caskets remain
close. It is impossible to identify any individual soldier. The reports wanted to show the
consequences of war by printing photographs of coffins shipped back to the United States en
masse. Wars are not cartoons where the spectator does not see the consequences of violence.
People are killed in wars, and although it is unsettling and disturbing to see caskets, facing reality
is important. Parts of the public may not wish to see the caskets, while others insist to see them.
The bottom line is that the issue revolves around political questions: the consequences of, and
justification for war, not around privacy. Privacy is just a misplaced red herring.

The Scope of Intruding on Private Matters of Public Officials
Now let us turn to another question: Whether the media are entitled to intrude on private matters
of public officials when these matters do not directly concern their work and office.

If, for instance, a public figure known and respected for preaching family values, decency
among couples and honesty in marriage, is found to be betraying his wife, the media have a right
to break the news and bring the issue to public attention. The public is entitled to know that the
person who spoke so eloquently about family values does not espouse those values at home. The
issue is different when the public figure has made his reputation in other spheres, unrelated to his
family life, and the conduct in his private life does not affect his public duties. Most broadsheet
papers would not cover the infidelity story, while most of the popular press would probably

publish the story in the name of public's right to know. Most broadsheet papers don't consider as
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valid the argument that if a person is betraying the closest person to him or her, i.e., the spouse,
then that person might cheat also on other matters in which he or she is less personally involved.

Interestingly, the Israeli media have hardly ever exposed infidelity stories. They believe
that the confines of the bedroom should remain intact. At most, they hint about such affairs
without specifically identifying the adulterer. The only infidelity affair that became public during
the 1990s was connected with Benjamin Netanyahu, and the details of this episode were revealed
by Netanyahu himself in a prime-time public television broadcast.”® On this occasion, the media
had the legitimacy to tell the story, were Netanyahu not preceding them, because he himself did
not hesitate to bring his own family to the public eye. His wife Sarah, and as said also his
children, received quite a lot of public attention, thanks to Netanyahu's efforts.*® My guess is,
however, that the media would have at most hinted about the extra-marital affair, as they did
with similar alleged affairs of politicians (for instance, Shimon Peres, David Levy and Haim
Ramon). The media were never explicit in their descriptions and stories.

Acts of infidelity (whatever the gender of the couple involved, although when the
partners belong to the same gender the story is arguably juicier so some organs of the media
seem to think) necessitate resorting to lies, and these might necessitate cover ups and
misconduct. Information about such allegations that parts of the public -- even a small part --
deems relevant, should be made available. The person who wishes to have information about a
candidate's marital infidelity can be understood as saying that, in a democracy, the determination
of the nature of a public office and its qualifications are as important to him or her as this
personal preference is important to the adulterer.*” This is not a mere matter of curiosity.

For similar reasons | cannot agree with Dennis Thompson who argues that citizens do not
need to know about the drinking habits of an official because the alleged effects can be
discovered by observing his actions on the job.*® Alcohol, like drugs, might affect one's
judgment and people should be aware that their representative has a soft spot for certain drinks
and/or drugs that might cloud one's ability to make delicate decisions. Furthermore, some people
would like to know about such a habit before electing or nominating someone for a responsible
position. Many people don't have the time and energy to inquire about such habits themselves
and they trust the media to disclose this information, upon obtaining it, to the public. Many
people would not like to take the risk and discover that their representative is drunk at a moment

of crisis. Then it might be too late.
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In this context, former president of Israel, Ezer Weizman, disclosed many years after the
1967 Six Day War that the Chief of Staff at that time, Yitzhak Rabin, collapsed on the eve of the
war and asked Weizman to replace him. Weizman was his deputy at the time. He refused, Rabin
collected himself and led the Israeli army to victory. Later it also became public that Rabin had a
drinking problem.* The Israeli public deserved to know all this before the outbreak of the 1967
fateful war and before Rabin was elected to further high positions.

Yet, | wish to refrain from the sweeping generalization that everything is relevant. Some
boundaries need to be introduced. A major consideration in coming to decide the confines of
privacy is the consequences of the official’'s action on the political/social process. In the
examples pointed supra, infidelity and addiction problems, those kinds of behaviour might affect
the official's performances and his or her ability to function. But, is this the only consideration?

Suppose a public official beats his wife in bed as part of their sexual foreplay. If this is
done with the wife's consent, then this fact need not be revealed to the public. I don't think that
consenting violence might affect his public behaviour. The case is different if the wife does not
consent to the beating. Then it is just another version of domestic violence. Should this be
revealed to the public? Now, if you focus all attention on the effect this behavior might have on
the official's public conduct, it might be argued quite persuasively that domestic violence has no
bearing on performing one's duties. The wife can complain to the police, and then there will be
repercussions against the beater. But often the wife will not complain, and it is difficult to argue
that this repugnant behavior might instigate cover ups, commonly in use to hide infidelity stories
that might have an effect on one's conduct.

It might be argued that if a certain behavior goes against the majority's norm, then that
behavior needs to be exposed. | don't find the argument of majorities and minorities convincing.
The majority may hold a norm which at another point of time may seem to be repugnant. Such,
for instance, was slavery in North America. Nowadays, the majority of people in one democracy
or another may think homosexuality is repugnant. At another point of time homosexuality may
be conceived as normal. Indeed, in Greek and Roman times homosexuality was conceived
differently.>® Majority opinion should not be considered as grounds for invasion of privacy.

My argument is that domestic violence needs to be exposed in public because the public
needs to be aware of such a behavior, whether or not it has a bearing on one's public duties. One

of the basic foundations of liberal democracy is not to harm others. Any action which causes
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physical harm to individuals or groups, for any reason other than self-protection, ought to be
curtailed.® When this underpinning is broken, the public has the right to know. Violence against
women is vile, goes against the underlying values of democracy, and should be fought against
and curtailed. Violence against weak parties is something wrong. It is wrong qua unjustified
violence, even if no one is aware of its existence.

One may suggest a different line of reasoning, based on law, arguing that the media
should report all transgressions of law and refrain from reporting on matters that are within the
confines of law. | find this reasoning too simplistic and unconvincing. Law and ethics overlap to
one extent or another but they do not overlap completely. There are controversial issues that are
illegal yet some may argue that the media should not report; and there are many issues that are
within the confines of the law that the media should report.

A public official may smoke marijuana in the weekends for his own pleasure. This
conduct is illegal in Israel as well as in other countries. Yet | am not sure whether the media
should report this to the public. Marijuana can be useful for certain medical purposes. Many who
smoke this soft drug argue that it does not affect them more than cigarettes do. Media
professionals may take different stances on this issue.

Another pertinent consideration concerns the taking of actions that might compromise the
conduct of a public official due to potential conflict of interests. When Ezer Weizman was the
President of Israel it was reported that for many years he received substantial sums of money
from Edouard Seroussi, a millionaire friend who wanted to support the Weizman family. The
issue was brought before Attorney General Elyakim Rubinstein to investigate what, if anything,
Weizman gave in return, and whether to pursue charges against the president on the grounds that
bribery might have been involved. Rubinstein decided to close the case. Rubinstein had possibly
made the right decision. It might indeed be that Weizman did not give his business friend any
favors in return. Yet this conduct is questionable and the public certainly had the right to be
informed about the special relationships between the president and the affluent businessman.>

Public Figures v. Ordinary Citizens Who Stumble into the Limelight
We may also distinguish between public figures who choose to live in the spotlights, like Paris
Hilton and Ezer Weizman, and ordinary citizens who stumble into the public forum. On
occasion, people enter unintentionally into the spotlight, under circumstances that are not under

their control. They might rise and receive public attention as a result of an act of fate, positive or
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negative. For instance, a person may win the lottery and immediately receive wide notice. The
public is interested to know his or her financial situation prior winning, and what does he or she
intend to do with all the money; how will the substantial sum of money affect the lucky person's
life. Alternatively, fate might have a drastic negative effect on people. People might become
victims in a criminal or terrorist attack, or be involved in a tragic road accident.

People might also stumble into the limelight because they commit a significant public act.
These acts might be of bravery, like saving a family from a fire, or rescuing a public figure from
danger. The media, of course, will publish the heroic deed of the individual but should refrain
from intruding into his or her private life that is of no importance to the public unless there are
countervailing interests weighty enough to warrant interference.

Let us consider the following. John had committed a brave act by saving the life of his
president. John was a quiet citizen who never before attracted public attention, and literally
overnight became the center of media concern. One tabloid newspaper decided to reveal to the
public who is John, the brave savior. The editor assigned a diligent reporter for the job who after
a few days returned with sensational news: John leads a double life. During the day he is a
working man, who has a wife and three kids whom he supports; and during the evening he is
secretly active in the San Francisco gay community. The editor decides to publish the story in the
name of pursuit of truth and the public's right to know. He did not ask for John's consent. His
justification for this publication is that the public has a right to know who saved the president's
life, especially as John can serve as a role model for the gay community that is usually portrayed
as "sissies," incapable of conducting such acts of bravery. Following the publication, John's wife
sued for divorce.

John's private life was immaterial to the act of saving the president's life. His privacy,
which he strove so hard to protect, should have been safeguarded. The "role model™ argument is
unconvincing. Surely the gay community would rather identify with someone who is proud of
his identity, not with John who did his utmost to hide his sexual preferences in the closet.
Accountable media professionals are expected to think about the consequences of reporting, and
not remain oblivion to the issue, "que sera sera, whatever will be will be.” Human life is not a
cheap commodity to play with, and sensational news should not be conceived as trump to
outweigh decency and respect for people. John should be left free to settle his private life with

his wife and his friends. It is not a matter for the media to intrude upon. If this is the media's

60



Communication Law Review

conduct, people like John would think twice before making acts of bravery, not wanting to pay
the possible price of intrusion. They would rather stay away from the limelight and continue to
lead their quiet, peaceful life and forego good citizenship.

A real life case is Hill, decided by the American Supreme Court. In 1952, James Hill, his
wife and their five children involuntarily became the subjects of a front-page story after being
held hostage by three escaped convicts in their Pennsylvania home. During the nineteen hours of
the ordeal the convicts had treated the family courteously and did not molest them. However, the
event made a deep impression on the family, especially on Mrs. Hill, and shortly thereafter the
family moved to Connecticut. They discouraged all media efforts to keep them in the public
spotlight.>

Two years later, a play titled The Desperate Hours opened on Broadway, based on
Joseph Hayes' novel published in spring 1953. Unlike the Hills' experience, the family of the
story suffered brute violence in the convicts' hands. The play was set in Indianapolis, but Life
magazine in a feature story about the play decided to photograph the actors in the former home
of the Hill family and to describe the play, with all its terror, as a reenactment of what had
happened to the Hills. The article intended to give the impression that the play mirrored the Hills'
experience, which was false. The Life story was devastating to the family. Mrs. Hill suffered a
psychiatric breakdown. Mr. Hill said he could not understand how Life could publish such a
story without at least checking with him the facts. "It was just like we didn't exist," he said, "like
we were dirt."**

The Hill family sued the publisher, Time Inc., for invasion of privacy. After a tiring legal
battle the Supreme Court, in a 5 to 4 decision, decided for the publisher. Speaking for the
majority, Justice Brennan relied on New York Times v. Sullivan® to hold that the Constitution
delimits a State's power to award damages for libel in actions brought by public officials against
critics of their official conduct. Factual error, content defamatory of official reputation, or both,
are insufficient for an award of damages for false statements unless actual malice, "knowledge
that the statements are false or in reckless disregard of the truth," is alleged and proved.*® This
was not the case here and therefore the Court decided for Life.

I find this reasoning unconvincing. As Justice Harlan noted in his partial dissent, there is
a vast difference in the state interest in protecting individuals like the Hills from irresponsible

publicity, and the state interest in similar protection for public officials. In Sullivan the Court
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acknowledged public officials to be a breed from whom hardiness to exposure to charges,
innuendoes, and criticisms might be demanded and who voluntarily assumed the risks
involved.> But the Hills stumbled into the spotlight in most unfortunate circumstances. They did
whatever they could to avoid public exposure, thus the state interest in encouraging careful
checking and preparation of published material is far stronger than in Sullivan. A State should be
free to hold the press dutiful of making reasonable investigations of the underlying facts and
limiting itself to “fair comment."® Justice Harlan concluded by saying that the First Amendment
cannot be thought to insulate all press conduct from review and responsibility for harm inflicted.
He appropriately observed that sanctions against such conduct should be employed when it
creates a severe risk of irremediable harm to individuals involuntarily exposed to it and
powerless to protect themselves against it.

Harlan further noted, quite rightly, that a constitutional doctrine which relieves the press
of even this minimal responsibility would ultimately harm the best interest of the press.>® The
public would lose its faith in it.

Furthermore, | find Justice Douglas' concurring opinion with the majority staggering in
its crudeness. For him public interest in "news" and free speech rule supreme. He paid no
consideration to the distinction made here between voluntary and involuntary stepping into the
limelight. Douglas argued that in this case a private person is catapulted into the news by events
over which he had no control (referring to the appellant, Mr. Hill) and henceforth he and his
activities are in the public domain. For Douglas, privacy has ceases when his life has ceased to
be private even though he was coerced into the event that made him the unfortunate publicity.
Justice Douglas reinforced his position by expressing fear that “once we narrow the ambit of the
First Amendment, creative writing is imperiled and the 'chilling effect’ on free expression... is
almost sure to take place."®

| fail to understand how liberals like Douglas can have so much sympathy for the First
Amendment, emphasizing "“chilling effects” on future hypothetical speech and the importance of
"creative writing" that has destructive effect on people, and at the same time have so little
sensitivity to real people who come before the court hurt and devastated.®* Liberals like Douglas
are more worried of possible costs to free expression than of costs forced upon people here and

now.
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Finally, let me conclude this section with an example of an individual who stumbled into
the limelight in different circumstances. Ronnie Kempler, an accountant for the State
Comptroller's Office and amateur photographer, taped the Rabin assassination from a rooftop
overlooking the parking lot where Rabin was shot. Asked why he taped the parking lot, Kempler
told the newspaper: "The whole time | had the feeling that something bad would happen. There
was anxiety in the air. Maybe because in the (army) reserves I deal in security, | am more
sensitive to that."® Immediately after the tape was sold and shown on prime time on Israeli
television, Kempler gained a lot of attention. People wanted to know who was Ronnie Kempler,
what had brought him to stand where he stood on November 4, 1995, and why he focused his
attention on the assassin Yigal Amir. Kempler was a quiet citizen who never attracted public
attention before, and literally overnight became the center of media concern. Many media outlets
wanted to reveal to the public details about the photographer who happened to be with his
camera in the murder scene. Kempler insisted on keeping his private life intact. At most he was
ready and willing to explain why he shot the historical film on the tragic night of November 4.
While the media thought that the public has a right to know who the historic photographer was,
Kempler thought that his private life was immaterial to the act of photography. His insistence on
keeping his life private contributed to the conspiracy theories that flourished after the
assassination, alleging that Kempler stood where he did, with his camera, for a reason, and that
in some way or another took part in the grand conspiracy to assassin Yitzhak Rabin.®® Kempler
remained unconvinced that those speculations and allegations constituted strong enough
justifications to disclose his private life before the intruding media.

Intruding Into Private Life of Previously Well-Known Figures
William James Sidis was a famous child prodigy in 1910. His name and prowess were well-
known due to the efforts of his father who developed advanced ideas on child training. When
Sidis was 3.5 years old he could use a typewriter. By the time he was 5 Sidis was able to read,
write and speak English, was an expert accountant, and begun to study French and Latin. He
wrote a text book on anatomy and another on English grammar.*

At the age of 8 Sidis entered high school and in six weeks he had completed the
mathematical course and begun writing an astronomy book. Then he also studied German and
Russian. Boris, the proud father, took care to issue bulletins to the press detailing all these (and

other) achievements. The press complied and followed William and praised Boris for the so-
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called "successful” implementation of his theories. At the age of 11 Sidis, the mathematics whiz,
lectured to distinguished mathematicians on Four-Dimensional Bodies at Harvard. At 16 he
graduated from Harvard College, amid considerable public attention. He was declared to be,
according to the New York Times, "the most learned undergraduate that has ever entered the
Cambridge institution."®

Since then, however, Sidis sought to live as unobtrusively as possible. His name appeared
in the press only sporadically until The New Yorker published quite an unflattering article about
him in 1937.

The New Yorker did features on past personalities under the title "Where are they now."
The article on Sidis was printed with the subtitle "April fool,” playing on the fact that William
was born on April 1. The reporter described Sidis's early accomplishments, then recounted his
general breakdown and the revulsion that Sidis felt for his former life of fame. The article
described how Sidis tried to conceal his identity, his chosen career as an insignificant clerk, his
enthusiasm for collecting streetcar transfers and for studying the history of a certain American-
Indian tribe, as well as his proficiency with an adding machine. The untidiness of Sidis's room,
his curious gasping laugh, his manner of speech, his wary eyes and other personal habits were
commented upon at length. The article gave unflattering description of Sidis and his lodgings,®
and ended by saying that the little boy who lectured in 1910 on the fourth dimension to a
gathering of learned men was expected to grow up to be a great mathematician, a famous leader
in the world of science but, in the words of Sidis himself, "I was born on April Fools' Day."®’

Sidis sued for violation of privacy. The issue at hand was not whether the article was true.
Sidis who so desperately wanted to be let alone and to live his life away from the public eye was
exposed in a merciless fashion. The court recognized that, saying "the article is merciless in its
dissection of intimate details of its subject's personal life," maintaining that the article may be
fairly described as "a ruthless exposure of a once public character, who has since sought and has
now been deprived of the seclusion of private life."®®

However, despite the sympathy for Sidis Judge Clark found for the defendant, saying that
"Everyone will agree that at some point the public interest in obtaining information becomes
dominant over the individual's desire for privacy."® Notice the language: Clark is recruiting

"everyone" for this assignment of trumping the plaintiff's privacy.
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I hasten to think that there would be quite differences of opinion among "everyone"
regarding the exact point at which public interest in obtaining information becomes dominant.
This point is not clarified in the judgment. Clark maintained, "At least we would permit limited
scrutiny of the 'private’ life of any person who has achieved, or has had thrust upon him, the
questionable and indefinable status of a 'public figure."" Indeed, "thrust upon him" is the correct
phrase, as William was a child, incapable of independent autonomous decision making, when he
became a public figure due to the endless efforts of his father to push him to the spotlights. When
he was able to break free and to stand on his own, Sidis opted for anonymity. The court
essentially says that once a public figure, always a public figure. There is no escape. Even if you
like to be forgotten, you cannot. You owe to the public the right to inform them about major
developments in your life, however tragic and personal those might be. The fact that Sidis never
made a decision to become a public figure, and when he was able to control his life he chose the
exact opposite of being one, was insignificant for the court.

In 1937, Sidis was not a retired public official who may be still held accountable for past
actions. He was not a celebrity who relishes the limelight. Quite the opposite. Sidis did whatever
he could to sink into oblivion. Intruding into his privacy in the name of popular curiosity is
unjustified and unethical. Granted that there is public interest in Sidis. The public is interested in
many things, including state's security, official secrets, capturing Osama Bin-Laden, sexual
behavior of supermodels and politicians, and how much money one's neighbor earns. This does
not mean that the media should provide all data of interest. The court's decision was erroneous
and damaging.

Conclusion
Privacy is commonly understood as a value asserted by individuals against the demands of a
curious and intrusive society. Thus it is remarked that privacy rests upon an individualist concept
of society.” Indeed, privacy, on the one hand, and the public interest and curiosity, on the other,
are uneasy bedfellows. Surely, for the media to do their job there is a need for a certain degree of
transparency, and sometimes intrusion might be warranted. The above discussion provides some
useful distinctions to delineate the boundaries of intrusion and offers some ethical tools for
reflection in deciding the appropriate lines of reportage. Reality shows that sensationalism,

infotainment, the rush for scoops might push and, indeed, do push journalists into gross breaches
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of privacy. Especially the popular tabloids, supermarket papers, and peeping TV current affairs
shows boost this unfortunate tendency in their hasty desire to increase their sales and ratings.

The hand need not be the quickest organ in one's body when writing. Journalists are
expected to observe the fundamental background rights underlining every democracy: respect for
others and not harming others.” These rights should not be held secondary to considerations of
profit and personal prestige of journalists and newspapers. Journalists should see people as ends
and not as means - a Kantian deontological approach.”

In this article | laid conditions for media coverage of children, and for protecting the
privacy of celebrities and public figures. | emphasized that infidelities, addiction problems and
potential conflict of interests constitute valid grounds for intruding on public officials' privacy.
At the same time, in a community where sensationalism and peeping rule supreme, individuals
should be reassured that the courts may take a protective stance on privacy and secure their right
to live away from the public eye, though the public may be eager to see, for instance, nude
photos of Laura Bush, Ariel Sharon or Princess Diana. | also explained that the media should
protect the privacy of people who stumbled into the limelight, and of former celebrities who
decide to live their lives away from the public eye. However, if the person who had stumbled
into the public forum would prefer to remain in the public eye and to harvest more attention by
further deeds or expressions, then he or she is no longer a private citizen and should accept the
pros and cons involved in public life.

Finally, let me say something about the need to maintain the privacy of the home. The
interest in protecting the privacy and tranquility of the home was recognized by the American’
and Israeli”™ Supreme Courts in several decisions. In Mapp v. Ohio the Court referred to the right
to privacy, conceived no less important than any other right carefully and particularly reserved to
the people, as "basic to free society."’® Justice Frankfurter wrote in one of his prominent rulings:
"Homes are sanctuaries from intrusions upon privacy and of opportunities for leading lives in
health and safety.”’”’ Similar reasoning was enunciated by Justices Black’® and Brennan.”

The glaring cameras of the media should keep the privacy of the home intact. Certainly in
common usage a basic meaning of privacy is that of a private space from which others may be
excluded. As Joel Feinberg explained, the root idea in the generic concept of privacy is that of a
privileged territory or domain in which an individual person has the exclusive authority of

determining whether another may enter, and if so, when and for how long, and under what
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conditions. Within this area, the individual person is sovereign.*® The forms of respect that
underlie such spaces are well displayed by Erving Goffman in his essay on "The Territories of
the Self". Goffman defines a territory as a "field of things" or a "preserve" to which an individual
can claim entitlement to possess, control, use, or dispose of. Territories are defined not by
neutral, objective factors, like feet or inches, but instead are contextual. Their boundaries have a
socially determined variability and depend upon local population density, purpose of the
approacher, and character of the social occasion.?* The social occasion, | reiterate, should not
strip individuals from their dignity.
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